UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA
CHARLOTTE DIVISION
3:24-¢v-1002-MOC

SALLAMONDRA ROBINSON,
Individually and as Personal
Representative of the Estate of
Shanquella Robinson,

Plaintiff,
ORDER
VvS.

ALLYSE HYATT, et al.,

Defendants.

N N N N N N N N N ' N '

THIS MATTER comes before the Court on a Motion to Dismiss the Verified Amended
Complaint (“Amended Complaint”), filed by United States of America, on behalf of the Federal
Bureau of Investigation (“FBI”) and United States Department of State (“State Department”),
hereinafter “Federal Defendants.” (Doc. No. 26). The Federal Defendants move to dismiss under
Fed. R. Civ. P. 12(b)(1) for lack of subject matter jurisdiction and under Fed. R. Civ. P. 12(b)(6)
for failure to state a claim upon which relief may be granted.

L. BACKGROUND

On October 29, 2022, Charlotte resident Shanquella Robinson died at a resort in Cabo
San Lucas, Mexico, while she was vacationing with friends. Plaintiff Sallamondra Robinson,
individually and as personal representative of the Estate of Shanquella Robinson, filed the
Verified Complaint in this action on October 28, 2024, in the Superior Court Division of
Mecklenburg County, North Carolina. The Verified Complaint named numerous persons and

entities as Defendants, including the FBI and State Department. On November 14, 2024, the
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United States made a limited appearance on behalf of the Federal Defendants to notice the
federal removal of this action pursuant to 28 U.S.C. §§ 1441(a), 1441(c), 1442(a)(1) and 1446.
(Doc. No. 1).

On November 22, 2024, Plaintiff filed the Amended Complaint in this Court. The
Amended Complaint again names, inter alia, the FBI and State Department as defendants and
states that jurisdiction is proper pursuant to N.C. GEN. STAT. § 1-82. (Id. at 1). The Amended
Complaint seeks entry of an award of compensatory damages from the Federal Defendants based
on their alleged negligence in relation to Shanquella Robinson’s death. Plaintiff also seeks
injunctive relief compelling the immediate release of records from the FBI.

The allegations of the Amended Complaint, as they pertain to the Federal Defendants, are
as follows:

Shanquella Robinson traveled to Cabo San Lucas, Mexico, for a vacation in October
2022. (Am. Compl. 9] 22—24). She arrived at the Puerto Los Cabos Villa Linda on October 28,
2022. (1d.). The following day, on October 29, 2022, six other individuals who are named as
defendants in this civil action (“the Cabo Six Defendants™) arrived at the Villa. (Id.). Shanquella
Robinson was pronounced dead at the Villa, in the presence of medical personnel and the Cabo
Six Defendants, on October 29, 2022. (Id. 9 61). According to the autopsy report of the
Government of State of Baja California Sur, the cause of death of Shanquella Robinson was a
spinal cord injury and atlas luxation. (Id. § 62 and at Ex. C).

In November 2022, the FBI informed Plaintiff Sallamondra Robinson “that it opened an
investigation into the murder of Shanquella Robinson.” (Am. Compl. 9§ 79). In April 2023, the
FBI “advised Sallamondra Robinson, her family, and the public that no enforcement proceedings

would commence and the agency would not be pursuing a federal prosecution of any of the Cabo
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Six Defendants.” (Id. 9 80). A records request seeking FBI information pertaining to Shanquella
Robinson was mailed in compliance with the Freedom of Information Act (“FOIA”), 5 U.S.C. §
552, on August 31, 2023. (Id. 4 81). On September 28, 2023, the FBI advised that responsive
records were exempted from disclosure under 5 U.S.C. § 552(b)(7)(A), as “expected to interfere
with enforcement proceedings.” (Id. 9 83). On May 10, 2024, a renewed records request was
made. (Id. 9 85). The FBI responded to the request and “constructively denied the renewed
request by stating that the estimated date of completion would be sometime within 2,010 days,
over 5 years.” (Id. 9 89). An appeal of this constructive denial was submitted and denied. (Id. 4
94).

The “Factual Allegations” section of the Amended Complaint states no allegation
pertaining to the State Department. However, in the “Causes of Action” section, the Amended
Complaint states that the Mexican government submitted an extradition request to the State
Department for one of the Cabo Six Defendants, and the State Department failed to forward the
request to the “Criminal Division’s Office of International Affairs, as required.” (Am. Compl. 49
145-47). Plaintiff states that she “presented timely Notices of Tort Claims, pursuant to the
[Federal Tort Claims Act] . . . and all applicable federal regulations, giving notice of the
negligence caused by the acts or omissions of the [Federal Defendants].” (Id. q 3).

Based upon the foregoing allegations, Plaintiff claims a cause of action against the
Department of State for negligence. (Am. Compl. at 9 14248 (Count VII)). Plaintiff states that
the Mexican government submitted an extradition request to the State Department for one of the
Cabo Six Defendants, and the State Department failed to forward the request to the “Criminal
Division’s Office of International Affairs, as required.” (Id. 9 145—47). Plaintiff claims that

“[t]his failure . . . has permitted international fugitive Defendant E’mani to avoid facing legal
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proceedings for the murder she committed in Cabo San Lucas, Mexico.” (Id. 9 147).

Plaintiff also claims a cause of action against the FBI for negligence. (Am. Compl. 99
149-61 (Count VIII)). Plaintiff claims that the FBI has “the nondiscretionary duty to investigate
murders of American citizens that occur overseas.” (Id. § 151). Plaintiff claims that the FBI
breached this duty “by failing to respond to this investigation with the appropriate seriousness
and urgency,” which “led to the erosion and destruction of evidence.” (Id. § 155). Specifically,
Plaintiff alleges that “due to the FBI’s delay, the quality of the second autopsy completed by
United States authorities was compromised, as Shanquella’s body had been altered by
embalming chemicals, decomposition, and the effects of being subjected to a full autopsy by
Mexican authorities.” (Id. 4 157). “The FBI’s inaction,” Plaintiff contests, “has impeded
Sallamondra Robinson and her family’s ability to receive closure and justice from the criminal
prosecution of Shanquella Robinson’s murderer.” (Id. 4 160). Finally, Plaintiff claims a cause of
action against the FBI under FOIA for failure to promptly release records. (Id. 49 162—67).

The Federal Defendants filed the pending motion to dismiss, pursuant to Rules 12(b)(1)
and 12(b)(6) of the Federal Rules of Civil Procedure. Plaintiff has responded to the motion to
dismiss, and the Federal Defendants have filed a reply. (Doc. Nos. 39, 46). This matter is ripe for
resolution.

II. STANDARDS OF REVIEW

A. Rule 12(b)(1) Standard

The existence of subject matter jurisdiction is a threshold issue the court must address

before considering the merits of the case. Jones v. Am. Postal Workers Union, 192 F.3d 417, 422

(4th Cir. 1999). “When a defendant challenges subject matter jurisdiction pursuant to Rule

12(b)(1), the district court is to regard the pleadings as mere evidence on the issue, and may
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consider evidence outside the pleadings without converting the proceeding to one for summary

judgment.” Richmond, Fredericksburg & Potomac R.R. Co. v. United States, 945 F.2d 765, 768

(4th Cir. 1991). The moving party should prevail on a motion to dismiss pursuant to a lack of
federal jurisdiction if material jurisdictional facts are not in dispute, and the moving party is
entitled to prevail as a matter of law. Id. Finally, Plaintiff bears the burden of proving that subject

matter jurisdiction exists. Evans v. B.F. Perkins Co., 166 F.3d 642, 647 (4th Cir. 1999).

A defendant may challenge subject matter jurisdiction in one of two ways. A defendant
may seek dismissal of a Complaint under Fed. R. Civ. P. 12(b)(1) based on a facial challenge to
the Complaint, arguing that the Complaint fails to allege facts upon which jurisdiction may rest;
or, alternatively, a factual challenge, arguing that the jurisdictional allegations of the complaint

are not true. Kerns v. United States, 585 F.3d 187, 192 (4th Cir. 2009). When a defendant brings

a facial challenge, arguing that the allegations in the complaint are insufficient to confer subject-
matter jurisdiction, “the trial court must apply a standard patterned on Rule 12(b)(6) and assume

the truthfulness of the facts alleged.” Id.; Evans v. United States, 105 F.4th 606, 615 (4th Cir.

2024). “In evaluating such a challenge, the district court accepts all allegations as true and

determines whether those allegations are sufficient to invoke jurisdiction.” Evans, 105 F.4th at

615. When a defendant brings a factual challenge to subject-matter jurisdiction, “the court need
not assume the truth of the allegations, may decide disputed issues of fact, and may venture
outside of the pleadings to resolve the challenge.” 1d. (citing Kerns, 585 F.3d at 192). In either

case, the plaintiff bears the burden of demonstrating jurisdiction. Wood v. United States, 845

F.3d 123, 127 (4th Cir. 2017) (citing Welch v. United States, 409 F.3d 646, 651 (4th Cir. 2005));

Kerns, 585 F.3d at 194; Vickers v. United States, No. 1:20-CV-92-MR-WCM, 2021 WL

5769991, at *2 (W.D.N.C. Dec. 6, 2021).
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B. Rule (12)(b)(6) Standard

Federal Rule of Civil Procedure 12(b)(6) provides that a motion may be dismissed for
failure to state a claim upon which relief can be granted. A motion to dismiss pursuant to Rule
12(b)(6) tests the sufficiency of the complaint without resolving contests of fact or the merits of a

claim. Republican Party of N.C. v. Martin, 980 F.2d 943, 952 (4th Cir. 1992), cert. denied, 510

U.S. 828 (1993). Thus, the Rule 12(b)(6) inquiry is limited to determining if the allegations
constitute “a short and plain statement of the claim showing the pleader is entitled to relief”
pursuant to Federal Rule of Civil Procedure 8(a)(2). To survive a defendant’s motion to dismiss,
factual allegations in the complaint must be sufficient to “raise a right to relief above a

speculative level.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). Thus, a complaint will

survive if it contains “enough facts to state a claim to relief that is plausible on its face.”

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 570).

For the purposes of a Rule 12(b)(6) analysis, a claim has facial plausibility “when the
plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Id. (quoting Twombly, 550 U.S. at 556). The

Court must draw all reasonable factual inferences in favor of the plaintiff. Priority Auto Grp.,

Inc. v. Ford Motor Co., 757 F.3d 137, 139 (4th Cir. 2014). In a Rule 12(b)(6) analysis, the Court

must separate facts from legal conclusions, as mere conclusions are not entitled to a presumption
of truth. Igbal, 556 U.S. at 678. Importantly, “[t]hreadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice.” Id. However, well-pleaded
factual allegations are entitled to a presumption of truth, and the court should determine whether
the allegations plausibly give rise to an entitlement to relief. 1d. at 679.

Finally, while the Court may construe Plaintiff’s complaint liberally because he is a pro
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se plaintiff, the complaint must still allege “‘facts sufficient to state all the elements of [his]

claim’” to survive a motion to dismiss. Williams v. Wal-Mart Stores East, L.P., No. 5:18-CV-33-

BO, 2018 WL 3341181, at *2 (E.D.N.C. July 6, 2018) (quoting Bass v. E.I. DuPont de Nemours

& Co., 324 F.3d 761, 765 (4th Cir. 2003)).
III.  DISCUSSION
A. The Federal Defendants’ Argument that Plaintiff’s Putative Tort Claim Against
the FBI is Barred by the Discretionary Function Exception to the Federal Tort
Claims Act’s Waiver of Sovereign Immunity
As noted, Plaintiff seeks money damages under the Federal Tort Claims Act (“FTCA”)
from the Federal Defendants based on alleged negligence by the FBI and the State Department.
The Federal Defendants first argue that Plaintiff’s claim against the FBI must be dismissed under
the discretionary function exception to the waiver of sovereign immunity. For the following
reasons, the Court agrees.
Under settled principles of sovereign immunity, “the United States, as sovereign, ‘is

immune from suit, save as it consents to be sued . . . and the terms of its consent to be sued in

any court define that court's jurisdiction to entertain the suit.””” United States v. Dalm, 494 U.S.
596, 608 (1990). “It is axiomatic that the United States may not be sued without its consent and

that the existence of consent is a prerequisite for jurisdiction.” United States v. Mitchell, 463

U.S. 206, 212 (1983). Such consent must be “unequivocally expressed [by Congress] in statutory
text and will not be implied.” Lane v. Pena, 518 U.S. 187, 192 (1996).

The FTCA provides the exclusive waiver of sovereign immunity of the United States to
defend civil actions brought against “any employee of the Government while acting within the

scope of his office or employment.” 28 U.S.C. § 2679(b). As with any waiver of sovereign
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immunity, the terms of the FTCA “must be strictly construed, [and] the plaintiff bears the burden
of demonstrating jurisdiction and showing that none of the FTCA's exceptions apply.” Wood,

845 F.3d at 127 (citing Welch, 409 F.3d at 651); Williams v. United States, 50 F.3d 299, 304

(4th Cir. 1995) (Plaintiffs bear the burden of demonstrating an unequivocal waiver of sovereign
immunity).

The FTCA’s limited waiver of sovereign immunity is subject to several exceptions set
forth in 28 U.S.C. § 2680, which “are designed to protect certain important government functions

and prerogatives from disruption.” Molzof v. United States, 502 U.S. 301, 311 (1992); see also

Richards v. United States, 369 U.S. 1, 13 n.28 (1962). Among these exceptions is the

discretionary function exception, which bars “any claim . . . based upon the exercise or
performance or the failure to exercise or perform a discretionary function or duty on the part of a
federal agency or an employee of the Government, whether or not the discretion involved be
abused.” 28 U.S.C. § 2680(a).

The Supreme Court has created a two-part test for determining whether a claim is barred

by the discretionary function exception. First, courts must determine whether the act “involv[es]

an element of judgment or choice.” United States v. Gaubert, 499 U.S. 315, 322 (1991). In
assessing this first question, courts look to whether “a federal statute, regulation or policy

specifically prescribes a course of action for an employee to follow[.]” Id. at 322 (citing

Berkovitz v. United States, 486 U.S. 531, 536 (1988)). Second, if the conduct does involve

judgment or choice, courts then look to “whether that judgment is of the kind that the
discretionary function exception was designed to shield.” Id. at 322-23 (quoting Berkovitz, 486
U.S. at 536).

“The basis for the discretionary function exception was Congress’ desire to ‘prevent
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judicial second-guessing’ of legislative and administrative decisions grounded in social,
economic, and political policy through the medium of an action in tort.” Berkovitz, 486 U.S. at

536-37 (quoting United States v. Varig Airlines, 467 U.S. 797, 814 (1984)). Thus, the exception

protects “governmental actions and decisions based on considerations of public policy.” Gaubert,
499 U.S. at 323 (citation and internal quotation marks omitted). Importantly, it is immaterial
whether various policy considerations actually were considered, because “[t]he focus of the
inquiry is not on the agent’s subjective intent in exercising the discretion conferred by statute or
regulation, but on the nature of the actions taken and on whether they are susceptible to policy
analysis.” Id. at 325. Furthermore, “[w]hen established governmental policy, as expressed or
implied by statute, regulation, or agency guidelines, allows a Government agent to exercise
discretion, it must be presumed that the agent’s acts are grounded in policy when exercising that
discretion.” Id. at 323. Also, the discretionary function exception applies even if the
government’s conduct was negligent or an abuse of discretion. See id. It is well settled that
“Congress did not intend to provide for judicial review of the quality of investigative efforts.”

Pooler v. United States, 787 F.2d 868, 871 (3d Cir.), cert. denied, 479 U.S. 849 (1986).

Decisions made by the FBI while conducting an investigation must be protected from civil
liability by the discretionary function exception, “even when those decisions result in harm to
innocent third parties,” because “[i]mposing liability for such decisions would seriously handicap
the FBI and other federal law enforcement agencies in carrying out the important duties assigned

to them by Congress.” Suter v. United States, 441 F.3d 306, 312 (4th Cir. 2006) (citation and

quotation marks omitted).'

!'In the particular context of investigation of a matter that occurred in a foreign county, there are
additional practical and diplomatic considerations that require discretion on the part of the FBI.
9
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To survive a motion to dismiss, “the plaintiff must invoke . . . jurisdiction by alleging a

claim that is facially outside of the discretionary function exception.” See St. Tammany Parish v.

FEMA, 556 F.3d 307, 315 (5th Cir. 2009); see also Gaubert, 499 U.S. at 324-25. Where the

exception applies, no federal subject matter jurisdiction exists. Suter, 441 F.3d at 313.

Plaintiff’s Amended Complaint includes a putative cause of action against the FBI for
negligence. The factual allegations of the Amended Complaint pertaining to the FBI are that:
“The FBI inform[ed] Sallamondra Robinson that it opened an investigation into the murder of
Shanquella Robinson in November 2022,” (Am. Compl. 4 79); and “[i]n April of 2023, the FBI
advised Sallamondra Robinson, her family, and the public that no enforcement proceedings
would commence and the agency would not be pursuing federal prosecution of any of the Cabo
Six Defendants.” (Id. § 80). Plaintiff summarily states that the FBI has “the nondiscretionary
duty to investigate murders of American citizens that occur overseas” and that the FBI breached
this duty “by failing to respond to this investigation with [ ] appropriate seriousness and
urgency.” (Id. q 151).

Applying the Gaubert test, the Court finds that this claim mut be dismissed. First, the

challenged conduct involved an element of “judgement or choice.” Gaubert, 499 U.S. at 322.
Here, Plaintiff concedes that the FBI did investigate Ms. Robinson’s death. Plaintiff’s

claim is directed at the manner in which the FBI conducted the investigation and the fact that the

FBI has not pressed criminal charges against anyone. As the Fourth Circuit and courts in other

“For both practical and diplomatic reasons, criminal investigations within another country
require the acquiescence, consent, or preferably the assistance, of the authorities of the host
country.” Extraterritorial Application of American Criminal Law, Congressional Research
Service (Updated March 21, 2023) (Summary), available at:
https://crsreports.congress.gov/product/pdf/RL/94-166 (last visited Nov. 21, 2024).
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Circuits have repeatedly recognized, however, the manner in which investigatory and

prosecutorial functions are executed by federal officials is discretionary. See Blanco Ayala v.

United States, 982 F.3d 209, 217-18 (4th Cir. 2020) (quoting Gray v. Bell, 712 F.2d 490, 513
(D.C. Cir. 1983) (“Prosecutorial decisions as to whether, when and against whom to initiate
prosecution are quintessential examples of governmental discretion in enforcing the criminal
law, and, accordingly, courts have uniformly found them to be immune under the discretionary
function exception.”)); Suter, 441 F.3d at 306 ((claim of negligence in investigating fraudulent

scheme barred by discretionary function exception); Burgess v. Watson, No. 1:12CV810, 2014

WL 4540256, at *3 (M.D.N.C. Sept. 11, 2014) (collecting cases). Decisions regarding whether to
arrest and ultimately prosecute a suspect are discretionary and, as such, barred by Section

2680(a). Strong v. Dyar, 573 F. Supp. 2d 880, 887 (D. Md. 2008) (citing Shuler v. United States,

448 F.Supp.2d 13, 20 (D.D.C. 2006)); Amato v. United States, 549 F. Supp. 863, 866 (D.N.J.
1982). Notably, Plaintiff does not allege that any employee of the FBI ran afoul of any specific
Federal statute, regulation, or agency policy relating to the conduct of an investigation. By
failing to so, Plaintiff has not carried her burden of pleading a cause of action that is facially
outside of the discretionary function exception.

Applying the second prong of the Gaubert test, the Court will presume that the

challenged conduct in this case is grounded in considerations of public policy because the
challenged conduct is “susceptible to policy analysis.” Gaubert, 499 U.S. at 323, 325. It is
immaterial whether various policy considerations actually were considered, because “[t]he focus
of the inquiry is not on the agent’s subjective intent in exercising the discretion conferred by
statute or regulation, but on the nature of the actions taken and on whether they are susceptible to

policy analysis.” Id. at 325; Stone v. United States through Huntington Veterans Affs. Med. Ctr.,
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No. CV 3:19-0538, 2020 WL 1814534, at *5 (S.D.W. Va. Apr. 9, 2020), aff'd sub nom. Stone v.

United States, 830 F. App'x 412 (4th Cir. 2020) (collecting cases). For all of these reasons,
Plaintiff’s asserted negligence claim against the FBI is excluded from jurisdiction under the
FTCA by the discretionary function exception.
B. The Federal Defendants’ Argument that the Court Lacks Jurisdiction Over
Plaintiff’s Putative Tort Claims Against Them Because No Private Party
Analogue Exists
The Federal Defendants further argue that Plaintiff’s tort claims against the Federal
Defendants must be dismissed because no private party analogue exists. For the following
reasons, the Court agrees.
Under Section 1346(b)(1), the United States waives sovereign immunity to suit only
where local law would make a “private person” liable in tort for the conduct alleged to have been

taken by the government. United States v. Olson, 546 U.S. 43 (2005). “This requirement, known

as the ‘private-party analogue,” must be met to establish subject matter jurisdiction over a claim

brought pursuant to the FTCA.” Nations v. United States, No. 1:22-CV-10-MR-WCM, 2024 WL

645329, at *3 (W.D.N.C. Feb. 15, 2024) (quoting FDIC v. Meyer, 510 U.S. 471, 477 (1994)).

Thus, “[i]t is virtually axiomatic that the FTCA does not apply “where the claimed negligence
arises out of the failure of the United States to carry out a [federal] statutory duty in the conduct

of its own affairs.” Sea Air Shuttle Corp. v. United States, 112 F.3d 532, 536 (1st Cir. 1997)

(collecting cases); Hornbeck Offshore Transp., LLC v. United States, 569 F.3d 506, 509 (D.C.

Cir. 2009) (same). “Even if specific behavior is statutorily required of a federal employee, the
government is not liable under the FTCA unless state law recognizes a comparable liability for

private persons.” Ayala v. United States, 49 F.3d 607, 610 (10th Cir. 1995) (citing Zabala
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Clemente v. United States, 567 F.2d 1140, 1149 (1st Cir. 1977), cert. denied, 435 U.S. 1006

(1978)); Johnson v. Sawyer, 47 F.3d 716, 727 (5th Cir. 1995) (same).Plaintiff appears to allege

injuries from conduct of Federal Defendants that allegedly occurred in North Carolina. The
Amended Complaint does not state where the allegedly actionable conduct occurred, but it cites
North Carolina General Statute 1-77 in its statement of venue (Am. Compl. 9 1), which provides
in part that an action “[a]gainst a public officer or person especially appointed to execute his
duties, for an act done by him by virtue of his office; or against a person who by his command or
in his aid does anything touching the duties of such officer,” must be tried in the county where
the cause of action arose. N.C. GEN. STAT. ANN. § 1-77. Plaintiff initially filed this action in
Mecklenburg County, from which it may be inferred that Plaintiff alleges the actionable conduct
of Federal Defendants arose in North Carolina. Therefore, the Court must determine whether the
state law of North Carolina recognizes a cause of action against a private party in circumstances
analogous to those Plaintiff alleges. Meyer, 510 U.S. at 477-78 (explaining that the reference in
28 U.S.C. § 1346(b)(1) to the “law of the place where the act or omission occurred” means the

law of the state, which is the source of substantive liability under the FTCA); Medina v. United

States, 259 F.3d 220, 223 (4th Cir. 2001) (stating that the FTCA “permits the United States to be
held liable in tort in the same respect as a private person would be liable under the law of the
place where the act occurred.”) (citing 28 U.S.C § 1346(b)); Nations, 2024 WL 645329, at *3
(citing Medina).

Here, Plaintiff claims that the State Department is liable for negligence on the basis that it
“failed to forward” an extradition request from a foreign government “to the Criminal Division’s
Office of International affairs, as required,” (Am. Compl. § 146), and that the FBI is liable for

negligence because it “failed to respond to th[e] investigation with the appropriate seriousness
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and urgency,” id. 9 165. Again, Plaintiff acknowledges that the FBI conducted an investigation,
but Plaintiff takes issue with the fact that the investigation did not result in a federal prosecution.
The Amended Complaint does not identify the source of the alleged requirement of the State
Department to handle extradition requests in a particular manner, or of an FBI investigation to
result in a prosecution, nor does it refer to any state law duty that the Federal Defendants
breached.

In short, Plaintiff has not met her burden to demonstrate a private analogue for her claim,
nor does one exist, because neither the law of North Carolina nor of any other state imposes a
duty on a private party to perform the type of function in relation to international affairs which is
the alleged State Department conduct at issue nor the type of prosecutorial mandate the

Amended Complaint would assign to the FBI here. See, e.g., Faktor v. United States, No. 1:20-

CV-263 (CKK), 2021 WL 848686, at *1 (D.D.C. Mar. 4, 2021) (finding no private analogue and
therefore no jurisdiction over a claim arising from State Department’s alleged negligent
adjudication of a claim for compensation under a fund established by international agreement);

Maliek-Ali v. U.S. Dep't of State, No. CV 18-102, 2019 WL 1436923, at *2 (W.D. Pa. Apr. 1,

2019) (finding no private analogue for claim of negligent handling of passport application);

Mesnaoui v. Berlowitz, No. C 11-03165 LB, 2012 WL 464001, at *4 (N.D. Cal. Feb. 13, 2012)

(same); Gauthier v. United States, No. CIV.A. 4:10-40116, 2011 WL 3902770, at *10 (D. Mass.

Sept. 2, 2011) (finding no private analogue for alleged failure of embassy staff to provide
American citizens with consular assistance to aid in the investigation and reporting of a crime);

Bolduc v. United States, 402 F.3d 50, 56 (1st Cir. 2005) (finding no private analogue for FBI

agent’s alleged failure to provide exculpatory information to prosecutor); Suter v. United States,

No. 3:04CV358, 2005 WL 6124845, at *2 (W.D.N.C. Mar. 1, 2005), aff’d on other grounds, 441
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F.3d 306 (4th Cir. 2006) (finding no private analogue for alleged negligence in conducting or

supervising a criminal investigation); Randles v. United States, No. CV 23-00200-KD-MU, 2024

WL 346518, at *3 (S.D. Ala. Jan. 30, 2024) (finding no private analogue for FBI call center’s

alleged failure to receive evidence or information regarding a crime); Ware v. United States, 838

F. Supp. 1561, 1563 (M.D. Fla. 1993) (finding no private analogue for FBI continuing
investigation of a crime). Because no private party analogue exists for the torts Plaintiff alleges
against Federal Defendants, those claims must be dismissed for lack of jurisdiction. Suter, 2005
WL 6124845, at *2.

C. The Federal Defendants’ Argument That Plaintiff’s Claim Against the FBI Is

Also Barred, In Part, by the Foreign Country Exception

The Federal Defendants further argue that Plaintiff’s tort claim against the FBI is also
barred, in part, by the “foreign country” exception to the FTCA, which bars from jurisdiction any
claim based on an injury suffered in a foreign country, regardless of where the tortious act or

omission occurred. 28 U.S.C. § 2680(k); Sosa v. Alvarez-Machain, 542 U.S. 692, 712 (2004).

For the following reasons, the Court agrees.

Plaintiff claims injuries arising from the conduct of Mexican government authorities,
including a claim that the Federal Defendants are liable for “[Ms. Robinson’s] body [having]
been altered by embalming chemicals, decomposition, and the effects of being subjected to a full
autopsy by Mexican authorities.” (Am. Compl. § 157). Even if it were possible to hold the FBI
responsible for the conduct of Mexican government authorities (which it is not), any such claim
would arise from the conduct of Mexican government authorities taken in Mexico. It therefore is
barred by the foreign country exception to the FTCA’s waiver of sovereign immunity and must

be dismissed for lack of subject-matter jurisdiction pursuant to FED. R. Civ. P. 12(b)(1).
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D. The Federal Defendants’ Argument That Plaintiff Did Not Exhaust
Administrative Remedies Under the FTCA

The Federal Defendants further argue that Plaintiff’s claims against the Federal
Defendants must be dismissed because Plaintiff did not exhaust administrative remedies under
the FTCA. For the following reasons, the Court agrees.

As stated above, as with any waiver of sovereign immunity, the terms of the FTCA “must
be strictly construed.” Wood, 845 F.3d at 127; Welch, 409 F.3d at 651. A critical term of the
FTCA’s waiver is that a claimant may not bring suit under the FTCA “until they have exhausted

their administrative remedies.” McNeil v. United States, 508 U.S. 106 (1993). This requirement

is clearly stated in Section 2675(a) of the FTCA, which provides in part:

An action shall not be instituted upon a claim against the United States for money
damages for injury or loss of property or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the Government while
acting within the scope of his office or employment, unless the claimant shall
have first presented the claim to the appropriate Federal agency and his claim
shall have been finally denied by the agency in writing and sent by certified or
registered mail. The failure of an agency to make final disposition of a claim
within six months after it is filed shall, at the option of the claimant any time
thereafter, be deemed a final denial of the claim for purposes of this section.\

28 U.S.C. § 2675(a). Accordingly, if a plaintiff files a lawsuit without first presenting an
administrative claim to the relevant Federal agency, or if a suit is instituted before such time as
the agency issues a final denial of such a claim or six months have passed, the court lacks

jurisdiction. 28 U.S.C. § 2675(a); see also Estate of Van Emburgh, 95 F.4th 795, 800-04 (4th

Cir. 2024) (stating that the FTCA’s presentment requirement is a jurisdictional prerequisite to
suit under the FTCA, and 28 U.S.C. § 2675 is the sole source of jurisdictional requirements for

the FTCA’s administrative exhaustion requirement); Ghaisar v. United States, 2019 WL 386145,

at *2 (E.D. Va. 2019) (stating that the FTCA conditions jurisdiction on the presentment of a
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claim and final denial).?

Plaintiff alleged in the Amended Complaint that she presented “timely Notices of Tort
Claims” to the Federal Defendants. (Am. Compl. § 3). However, she does not allege that she
exhausted administrative remedies, nor in fact did she. The Government has submitted the
declaration of FBI employee William L. Harris, noting that the Government has no record of
receiving any purported administrative tort claim related to this matter.> (Doc. No. 27-1).

Plaintiff initiated this civil action with the filing of a Complaint on October 28, 2024.
(Doc. No. 1). Thus, even if Plaintiff’s communication to the FBI constituted submission of an
administrative claim as to the alleged acts/omissions of the FBI, which it did not, the original

defect of the Complaint’s premature filing cannot be cured. See Fishman v. United States, No.

5:08-CT-3115-BO, 2011 WL 2618897, at *2 (E.D.N.C. July 1, 2011), aff’d, 473 F. App'x 327
(4th Cir. 2012) (“A [FTCA] case that is filed before the denial has issued or six-month period has

elapsed is not rescued simply because time has passed or a denial is issued at a later time.”)

2 This case does not concern equitable tolling of the time bar imposed by 28 U.S.C. § 2401(b);
therefore, the holding of United States v. Wong, 575 U.S. 402 (2015), which did not address the
exhaustion requirement of 28 U.S.C. § 2675(a), is inapposite.

3 The governing regulations of the FTCA provide that:

a claim shall be deemed to have been presented when a Federal agency receives
from a claimant, his duly authorized agent or legal representative, an executed
Standard Form 95 or other written notification of an incident, accompanied by a
claim for money damages in a sum certain for injury to or loss of property,
personal injury, or death alleged to have occurred by reason of the incident; and
the title or legal capacity of the person signing, and is accompanied by evidence
of his authority to present a claim on behalf of the claimant as agent, executor . . .
or other representative.

28 C.F.R. § 14.2 (a). The letter received by the FBI did not meet these requirements, because it
did not state damages in a sum certain, nor was it signed by the claimant nor counsel,

accompanied by evidence of authority to do so.
17

Case 3:24-cv-01002-MOC-SCR  Document 53  Filed 06/13/25 ™ "Page*17 'of 20



(citing Plyler v. United States, 900 F.2d 41, 42 (4th Cir. 1990)). And, as noted, Plaintiff failed to

submit any administrative claim to the Department of State. Plaintiff’s putative FTCA claims are
premature and must be dismissed pursuant to Fed. R. Civ. P. 12(b)(1).

E. The Federal Defendants’ Argument That the Court Lacks Derivative

Jurisdiction Over Plaintiff’s FOIA Claim

The Federal Defendants further argue that Plaintiff’s Freedom of Information Act
(“FOIA”) claim against the Federal Defendants must be dismissed because this Court lacks
derivative jurisdiction over Plaintiff’s FOIA claim. For the following reasons, the Court agrees.

The doctrine of derivative jurisdiction provides that a federal court's jurisdiction over a
removed case derives from the jurisdiction of the state court where the case originated. Thus,
““[1]f the state court lacks jurisdiction of the subject-matter or of the parties, the federal court
acquires none, although it might in a like suit originally brought there have had jurisdiction.’”

Latimer v. US Soc. Sec. Admin., No. 3:12CV406-MOC-DSC, 2012 WL 3542567, at *1

(W.D.N.C. July 26, 2012) (quoting Lambert Run Coal Co. v. Baltimore & Ohio Railroad Co.,

258 U.S. 377, 382 (1922) and collecting cases). In other words, if a state court lacks subject
matter jurisdiction to adjudicate a case, and that case is removed to federal court, the federal
court lacks jurisdiction because it derives its jurisdiction from the state court—even if the federal

court would have jurisdiction in a similar suit originally filed there. See Bullock v. Napolitano,

666 F.3d 281, 286 (4th Cir. 2012) (affirming dismissal of action for lack of derivative

jurisdiction over Title VII action filed in state court); see also Palmer v. City Nat. Bank, of W.

Va., 498 F.3d 236, 239 (4th Cir. 2007) (“The doctrine of derivative jurisdiction requires that a
federal court's jurisdiction over a removed case mirror the jurisdiction that the state court had

over the action prior to removal.”).
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The FOIA confers jurisdiction exclusively in the federal courts, 5 U.S.C. § 552 (a)(4)(B),
and authorize[s] lawsuits against executive-branch agencies only, 5 U.S.C. § 552 (f)(1). But this
suit was “‘commenced in a State court and [ ] is against or directed to . . . [t]he United States or
any agency thereof.” 28 U.S.C. § 1442 (a) (1). While the action was properly removed to this
Court on that ground, this Court did not acquire jurisdiction over the originally jurisdictionally

defunct FOIA claim. Palmer v. City Nat. Bank, of W. Va., 498 F.3d 236, 239 (4th Cir. 2007)

(dismissal of case removed under § 1442); Kasi v. Angelone, 300 F.3d 487, 504 n.6 (4th Cir.

2002) (same); United States v. Williams, 170 F.3d 431, 433 (4th Cir. 1999) (same).

Because the North Carolina court “never acquired jurisdiction over either the subject
matter [FOIA claim] or the [FBI] as a United States agency,” this Court “can acquire none from

the removal under § 1442.” Biron v. George, No. CV 21-3307 (CKK), 2023 WL 1765175, at *3

(D.D.C. Feb. 3, 2023) (dismissal of FOIA claim); Cummings v. United States Dep’t of Just., No.

CV 22-2251 (CKK), 2023 WL 4364164, at *4 (D.D.C. July 6, 2023), appeal dismissed, No. 23-

5164, 2023 WL 11868672 (D.C. Cir. Oct. 17, 2023) (dismissal of removed Title VII action).
Thus, the Court agrees with the Federal Defendants that Plaintiff’s FOIA claim must be
dismissed.

IV.  CONCLUSION

In sum, for the reasons stated herein, the Federal Defendants’ motion to dismiss is
GRANTED.

IT IS, THEREFORE, ORDERED that:

1. The Federal Defendants’ Motion to Dismiss, (Doc. No. 26), is GRANTED.

2. Plaintiff’s claims against the Federal Defendants are dismissed with prejudice. The

Court will address the remaining pending motions to dismiss in a separate order.
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Signed: June 13, 2025

United States District Judge e o
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